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STATEMENT OF THE CASE | 

Under an inaictment filed in the United States District 
Court for the District of Columbia on July 24, 1966, 
Breeden was charged with the crime of assault with a dangerous 
weapon in violation of 22 D.C. Code § 502. He was tried and 
found guilty by a jury on March 25, 1959, and sentenced by 
Judge George L. Hart on May 23, 1969, to one (1) to four (4) 
years. Mr. Breeden is currently released on pexconal recog- 
nizance pending appeal. | 

The trial was set for March 13, 1969, however, lover the 
objection of counsel for the defense, the Government was 
granted a continuance until March 24, 1969. The tri tal was 
held on that date. 

The government introduced the testimony of four witness-—- 
es as its case in chief. The complainant, Arthur Padgett, sr.; 
testified that around 11:15 p.m. on May 31, 1968, his son, 
Arthur Padgett, Jr. came into the Padgett apartment at 518 
Raleigh Place, Southeast (Tr. 4), “... and said that a bunch 
of boys was after him." (Tr. 5), and after bricks were thrown 
at his apartment, the complainant and his son went outside 
and across the street to telephone the police. When they 
returned to their front yard, Mr. Padgett, Sr., testified, 

" _.. I was talking to this Charles Breeden, and as I turned 
around to see where my son was, he hit me with a shovel..." 


(Tr. 5). The complainant testified that just before he was 


struck, Breeden and he had agreed to let his son and Breeden's 


younger brother Johnnie, fight to settle their differences 


== 
Gaen, f= which presumably arose as a result of a previous 
fight between the two (Ghee 1 e 

Arthur Padgett, Jr-. testified that he was standing be- 


, his father was hit by Charles Breeden 


fe of the complainant. Margaret Padgett, testified 
from the porch of the artment building she saw her 
husband struck with 2 shovel by Breeden (Tr. 37). She tes- 
tified that while she was talking to Officer Kanjain, Mrs. 
Breeden said "..-[M]y husband didn't do it, I know who did 
it, but I’m not going to say." (Tr. 40). 

The fourth government witness, Officer Kanjain, of the 
lith Precinct, testified that while responding to a radio run 
for assault at complainent's address, he was approached by 
Mr. Padgett and his son and they accused Mr. Breeden of the 
assault (Tr. 202-203). Charles Breeden had remained at the 
scene,end was placed under arrest (Tr. 204). Officer Kanjain 
also testified that Mrs. Breeden stated that her husband had 


not hit the complainant, but she would not say who did (Tr.205). 


officer Kansain also said that he and another officer con- 


ducted a search but could not find a shovel on or about the 
scene (Tr. 206). 

After the defense motion for judgment of acquittal was 
denied (Tr. 215), the defense then raised the question of 
whether the court should allow the use of a 1966 conviction 


for attempted unauthorized use of ¢ehicle for the purpose of 


fe : 

impeachment if the defendant took the stand (Tr. 216). De- 
fense argued that use of the conviction would portray the de- 
ferndant as a bad man who ought to be incarcerated BSE the gocd 
of the community; that the conviction wes remote, particularly 
since appellant was 19 years old at the tire: that the offense 
was a misdemeanor, that the probative relevance to credibility 
was slight; that "...[I]t is extremely important for the jury 
to hear the defendant in his own words.... ‘3 anc that there 
were no other Luck-type convictions available (fr. 217). De- 
fense counsel further argued that Title 14 D.c, Code § 305 i/ 
is unconstitutional (Tr. 217) on the grounds that this Court, 
in Weaver v. U. S., left unresolved the question of whether 

"...the jury could not follow instructions to restrict this 
to credibility alone...." (Tr. 218), and that if the jury will 
not restrict the conviction to credibility, the probability 
of prejudice which deprives the defendant of an impartial jury 
under Estes arises (Tr. 218). It was also argued that the 
statute violates the Equal Protection Clause on the grounds 
that "The defendant without a prior conviction on take the 
stand and not be impeached by any prior conviction and let the 
jury hear his version of the case; whereas a defendant with a 
prior conviction cannot do that." (Tr. 219) and that the 


..[PJresumption of innocence is impinged upon when the prior 


————— 


1/ For the text of the Constitutional Provisions, Statutes, 
and Rules involved, see, Appendix A, infra. 
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conviction is brought out." (Tr. 219). The Judge ruled that 
3 unauthorized use conviction would be allowed for 
impeachment if the defendant took the stand 
among the reasons stated for the ruling were 
l= year old conviction was not remote, 
that * [Alttempted lerceny...is...a matter which affects 
one’s credibility" ... (Tr. 220, emphasis added), and that 
since the jury had served for over three weeks, they would fol- 
low the instructions of the court (Tr. 220). 

Charles Breegen took the stand and testified that on the 
night of Mey 31, 1968 ne was at a restaurant (Tr. 221) with 
friends, when Wayne Goforth, a friend of his younger brother, 
eame and told him that Padgett and his son were threatening 
his younger brother, John Breeden, with a knife (Tr. 222). 
Thereupon the appellant, accompanied by his wife and James 
Miles, went to 518 Raleigh Street where Padgett was throwing 
bottles at John Breeden (Tr. 222). Mr. Breeden testified 
that while he was standing in the front yard of the apart- 
ment talking to Padgett, who was nolding a bottle, his younger 
brother, John ‘Breeden, stepped around from behind or beside 
him and struck Padgett with his fist (Tr. 223,233). Then, 
Padgett's son attacked Charles Breeden with a knife, but the 
attack was successfully repelled (Tr. 225). Breeden testified 


that he told the police officer that hig brother hit the com- 


plainant (Tr. 244-245). At the end of cross-examination 


Breeden was asked over objection of counsel for the defense 
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"  .[WJere you convicted of attempted unauthorized 
vehicle, in the Court of General Sessions in 1966?" 
responded, "Yes, Sir." (Tr. 251 

Mrs. Preeden testified that John Breed 
Breeden, hit Mr. Padgett (Tr. 256-257). 


efense 


Donald Thole anc David Arnold testifiea for the 
| 
- 
17) 


that on the night in question they were chased adou by the 
son of the complainant (Tr. 282,313), and thereafter, they saw 
the appellant's younger brother, Johnnie Breeden, strike the 
complainant while he and Charles Breeden stood facing each 
other in the yard of the apartment (Tr. 278,314,315). 

Wayne Goforth testified that on the night of the incident 
he went to the restaurant and summoned Mr. and Mrs. Breeden 
and James Miles to the Padgett's apartment (Tr. 299), and that 
Johnnie Breeden had struck Padgett with his fist while Padgett 
was talking to Charles Breeden in the yard (Tr. 301). 

James Miles testified that he was at the restaurant with 
Breeden and his wife and accompanied them to the scene (Tr. 324) 
and there he saw Johnnie Breeden hit the complainant (Tr. 325). 

After this testimony, counsel for the appellant approached 
the bench and indicated that he wished to eall Johnnie Breeden, 
the younger brother of the appellant to the stand (Tr. 335). 
Thereupon, Mr. Edwin Williams, who had been appointed by Legal 
Aid to advise John Breeden of his rights, approached the bench 
and indicated that if John Breeden was called to testify he 
would exercise his Fifth Amendment right to remain silent 
(fr. 335). Then, in open court, the witness, John Breeden, 
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thereupon he refused to testify 


judgment of acquittal 
Assistant United States Attorney 
enalf of the gevernment. 


"Consider wnether or not she 


and support her husband at 


co “tt not telling the truth? Certainly 
case." (fr. 348-349, emphasis 
the defense promptly objected. Later, 
while describing the testimony of Donald 
2 witness for the defense, counsel for the government 

oh, yes, it was an afterthought, this 

to say, almost as if it was suggested 
this." (Tr. 351). 

in his closing argument, counsel for 


the governmen 2 to the jury: 


t 


we draw because of these 

ou draw the conclusion 
pen? And people are just 
making up %! t > they are just not consistent, 
they are not ! they just don't 
jive. : 


iv 


G Set ¢ 


After the conclu he government's closing argument 
counsel for the defense approached the bench, where in ex- 
planation of his prior odjection, he said: 

{mJy objection was to the prosecution’s sum- 
mation to the effect that he not only inferred but 


said specifically that the defense witnesses were 
making this up and there is 4 Court of Appeals decision 


a= 


that says that is the province of the jury 

and there can be no suggestion much less speci 
fically setting out like that that the witnesses 
are lying. (Tr. 356). 


After closing argument on behalf of the defense and clos- 


ing rebuttal argument on behalf of the government, the court 


delivered the instructions on the law to the jury. 
structions briefly touched on the use of a prior coriviction 


for the purpose of impeachment (Tr. 374-375). 


SUMMARY OF ARGUMENT 


Argument I that evidence of prior con- 


is extremely pret 
effect of subverting the cause 
of due process and equal 
where evicence of vrior convictions is ad- 
2 Gefendent when the defendant will not 


uppert of his credibility or good char- 


In any event, as we argue in II below. under the Luck- 


Gordon stand@erds it was an abuse of discretion for the trial 


judge to allow the govermment to use the misdemeanor of at- 
tempted unauthorized use of a vehicle for the purpose of im- 
peachment. This particular offense lacks probative relevance 
to credibility, and coulé only have served the purpose of pre- 
judicing the defendent in the eyes of the jury. 

Pinally, in Argument III, we urge that this prejudice 
to the rights of the defendant was compounded by the improper 


statements in’ the closing argument of the government. 


ARGUMENT 
I 


(Pages 215-221. 251, and 374-375 of the transcript 
should be read in connection with the following axngument. ) 


IT IS A VIOLATION OF DUE PROCESS AND EQUAL PROTECTION 
OF LAW FOR A TRIAL JUDGE TO RULE THAT A PRIOR CONVICTION OF 
THE DEFENDANT FOR THE MISDEMEANOR OF ATTEMPTED UNAUTHORIZED 
USE OF A VEHICLE WILL BE ADMISSIELE TO IMPEACH THE CREDIBILITY 
OF THAT DEFENDANT IF HE WISHES TO TAKE THE STAND On HIS OWN 
BEHALF WITHOUT OFFERING ANY EVIDENCE IN SUPPORT OF HIS CRED- 
IBILITY OR GOOD CHARACTER. 

At common law a person convicted of treason, @ felony, 
a misdemeanor involving dishonesty, or obstruction of justice 
was considered incompetent to testify as @ witness. 
McCormick, Evidence § 43 (1954). The common law rule was 
criticized by courts and commentators, and near the turn of 
the century was abolished in Great Britain and the United 
states .2/ However, the concept that persons convicted of a 
crime should not be believed persisted, and the policy of 
permitting the government to subject the credibility of the 
accused to impeachment by the introduction of prior convic- 
tions was adopted. See, 2 J. Wigmore, Evidence § 488 (3d ed. 
1940). In the District of Columbia, ED Ce: Code § 305 (1967), 


was enacted “for the primary purpose of removing the ancient 


common law disqualification of persons with criminal records 


27, Note, constitutional Problems Inherent in the Admissibility 
of Prior Record Conviction Evidence for the Purpose of Impeach- 


37 Cinn. L. Rev. 


ing the credibility of the Defendant Witness, 
ioe 169 (1968). 
> 


30 
epinion). 


ver, 3 McGowan recog- 


ntinued to some 
permissive employ- 
ection to impeach 
thet now should 
sould continue further, 
r nal cGefendants 
Id. 


ty ct CD tS 


sooo k 


to question. Indeed, 
United States, 121 U.S. 
and Gordon v. United 
F.2d 936 (1967), is this 
court's recognition of the inherent dangers in the admission 
of prior convictions as impeachment evidence in the criminal 
trial. Morecver, constitutional objections to the use of 
prior convictions for impeachment purposes have also been 
raised before this court. Trimble v. United States, 125 U.S. 
App. D.C. 173, 269 F.22 950 (1966); Robinson v- United States, 
No. 21.947 (Decided Nov. 7, 1968): and Weaver v. United States, 
i U.S. App. D.C. ___> 408 F.2d 1269 (1969). 
Initially, this court declined to consider these con- 
stitutional objections on the grounds that they were not 


raised at the trial level. Weaver, supra, at 1273, n- 4, 


Then in Weaver, the court refused to determine the issue for 


the additional reason that "...even if we were to find the 


aoe | 
| 


statute [14 D.C. Code § 305] wanting...," the error was 
harmless. Id., at 1274, citing Chapman v. California, 
386 U.S. 18 (1967). 

However’, in the instant case, counsel for the defense 
fully advised the trial court of the due process ang equal 
protection objections to the admission of the prio rim Lis- 
demeanor conviction (Tr. 216 - 219). Furthermore, the present 
case is clearly distinguishable from Weaver. In Weaver. 
"(t]he Government's case was strong indeed." Id., at 1270. 
Whereas, the instant case is one primarily in the nature of 
a credibility contest. Indeed, the prosecutor emphasized 
that the verdict of the jury hinged on whether they believed 
the complainant's or defendant's version of the altercation 
(Tr. 368). In a case where credibility is the primary factor, 
the erroneous admission of credibility evidence should not be 
avoided by invocation of the harmless error aoctrine.3/ 

Thus, it is urged that the instant case presents an ap- 
propriate vehicle for the determination by this court of the 


question of whether the impeachment by his prior convictions 


of the defendant who wishes to testify should be permitted to 


37__in United States v. Wooden, No. 22,773 (Decided. November 28, 


1968), this court rejected the argument of the Government that 
no prejudice resulted from the error of the trial judge in 
foreclosing the introduction of reputation evidence. It stated: 


We cannot agree. It is plain that the decisive 
issue before the jury was one of credibility;)if 
the jury had believed the appellant's explanation 

-he would have been acquitted. Id., at 5 (S1ip 
opinion). 


continue further. 


are prejudicial. 
that evidence 


not admissible 


slLlateral issues, 


Boyd, supra, at 


Rowever, suit of the development of the law on 

the incompetency of persons with a record of criminal convic- 

tions as witn an exception to this general rule of ex- 

clusion w When the defendant takes the stand to 

testify t f prior convictions are admissible 

for the : wweaching his credibility. McCormick, 

court in Luck and Gordon recognized 
idice flowing from this evidence. This 
general recognition from other 


authors of the Model Code of Evidence 


summed up this’ danger in the comment to proposed rule 106 as 


follows: 


It is generally believed that evidence of 
conviction of an accused whether elicited 

on cross-ezamination or otherwise introduced, 
though received only as affecting his credi- 
pility as 2 witness, is constantly misused by 
juries to prejudice him on the merits. Reports 
of public defenders assert that the admissi- 
bility of such evidence is a chief reason for 
the failure or refusal of the accused to take 
the stand... Model Code of Evidence, rule 
106, comment (1942). 
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A recent study of jury behavior confirmed the suspicion 
that juries do not limit the fact of the prior conviction of 
the defendant to credibility but also consider it in weighing 
guilt or innocence of the crime charged. iH. Kalven & H. Zeisel, 
The American Jury (1967). The study statistically Cemon- 
purposes adversely affects the defendant's chances of acquittal. 
In a comparison of jury verdicts between 2 class of defen- 
darts where their prior criminal convictions were Known to the 
jury and a class where the jury did not know of the prior 
convictions, the percentage of acquittals for the latter 
class was 65%, whereas for the former it was 38%, even though 
the strength of evidence was the same for both classes of 
defendants. Supra, at 160. The study found: : 

The jury's broad rule of thumb here, | 
presumably, is that as a matter of human 
experience it is especially unlikely that 
a person with no prior record will commit 
a@ serious crime, and that this is relevant 
to evaluating his testimony when he denies 
his guilt on the stand. Supra, at 179. 

This court, in Gordon, recognized the danger that the 
jury might not limit the application of such evidence to the 
issue of credibility, but instead may consider it in deter- 
mining the guilt of the defendant by reasoning that "if he 
did it before he probably did so this time." Gordon, supra, 
at 247, 383 F.2d at 940. Professor McCormick has suggested: 


Actually, this [evidence] often so prej- 
udices the jury against [the defendant] 
as to lead them to lessen their attention 


mali 


has he been proved guilty 


There is:the further risk that the prior conviction 
may serve to portray the defendant as a "bad man” to the jury, 
readiness to do evil, and as a 


to be confined for the good of the 


the risk high that the jury will consider 
evidence of prior convictions in determining the guilt of the 
defendant, but: the risk is also high that the prejudicial 
effect of such evidence will cause the jury to disbelieve 
completely the testimony of the defendant. 

When the prosecution has indicted a defendant and put 
on their case against him, any jury will be naturally wary of 
testimony given by the defendant in his own behalf. The risk 
is high that the effect of prejudicial evidence such as prior 
convictions will be that the suspect testimony of the defen- 


dant will be entirely disbelieved.2/ 


G7 McCormick, Some High Lights of the Uniform Evidence Rules, 
33 Texas L. Rov 559. S68 Cisesy)- 559, 5 1955). : 


5/ "...[T]here appears to be very little need for character 
evidence here.; ...-[JJurors are unlikely to place much faith 
in a defendant's testimony, both because they are aware of 
the pressure on him to tell an exculpating story and because 
they know he has had time to prepare the best story possible." 
Note, Procedural Protections of the Criminal Defendant--A 


Reevaluation of the Privilege ainst Self-Incrimination and 
the Rule Excluding Evidence of Bro ensity to Commit Crime, 
B L. Rev. E56 GGO (1965). 


76 Harv. - 
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B. The risk of prejudice is too high to rely on jury in- 
structions. 


Although the courts have readily admitted that there is 
a great danger that the defendant is vrejudiced by the ad- 
mission of his prior cenvictions as impeachment evidence, 
the practice has undoubtedly been permitted to continue be- 
cause of a belief that the prejudicial effect cof such evi- 
dence can be mitigated by the use of limiting instructions. &/ 
However, it is submitted that the feith placed in limiting 
instructions is misfounded. Judge Learned Hand, with his 
characteristic knack for style, suggested that Limiting in- 
structions constitute a "recommendation to the jury of a 
mental gymnastic which is beyond, not only their power, but 
anybody's else." Nash v. United States, 54 F.2d 1006, 1007 
(2a Cir. 1932). This suggestion has been investigated in 
numerous studies of the jury system, and found to be true. L/ 

In The American Jury, supra, at 128, it is stated that 
when a prior conviction is disclosed to the jury "the law 
resorts to one of its most heroic instructions, cautioning 
the jury to disregard the record as evidence of guilt and to 
consider it only as it may affect credibility." This study 
concluded that the jury considered such evidence in weighing 


the guilt of the defendant, in spite of the Limiting instruc- 
tions. Id., at 177-81. : 


67 Supra, Note 2 at l?vl. 


7/ For a recent summary of the findings and comments of 
authorities, see, supra, note 2, at 171-172. 


mmentators have recognized 
compartmentalize evidence 
in Bruton v. United States, 
corsidered the questionable effect of 
The Court reconsidered the basic 
United States, 352 U.S. 232 (1957), 
45 “reasonably possible for the jury to follow suf- 
ficie ructions to disregard the confessor's 
extrajudiciel statement that his codefendant participated 
with him in committing the crime." Bruton, supra, at 126. 
The Court overruled Delli Paoli for the following reason: 
{Tjhere are some contexts in which the risk 
that the jury will not, or cannot, follow 
tnstructions is so great, and the conse- 
guences of failure so vital to the defen- 
dant, that the practical and human limi- 
tations of the jury system cannot be ig- 
nored. Id., at 135. 
Subsecuent to Eruton, this Court, in Weaver, supra, at 
1273. declined the opportunity to consider whether this risk 
of prejudice wes so zreat where the defendant's prior con- 


vietion was admitted, that the jury could not be expected to 


follow limiting instructions. On the other hand, in Sims v. 


United States, 132 U.S. App. D.C. 111, 405 F.2d 1381 (1968), 


this court reversed the conviction of three defendants on the 
grounds that the limiting instructions could not possibly 
protect the defendant from prejudicial evidence. The court 


in a per curiam opinion, stated: 


Bruton v. United States clearly shows the 
hollowness of such cautionary instructioris 
and illuminates the charade of pretending 
that the jury can put out of its mind damag- 
ing evidence it had just heard. Id., at li2- 
113, 405 F.2d at 1302, 1383. a 


Prior to these cases, in Blakney, supra, Judge McGowan 


— 


concluded that the jury had disregarded the limiting instruct- 


ions. He stated: 


These facts need only to be recited to sug- 
gest what the impact in this case of the, 
jury's knowledge of the robbery conviction 
might well have been. They speak more eloqu- 
ently than words of the hollowness of the 
pretense that juries can and do heed the formal 
instruction that they must regard the prior 
criminal conviction as relevant only to ap- 
pellant's propensity to tell the truth rather 
ee to commit crime. Id., at 89, 397 F.2d at 
50. 


In addition, other courts have recognized the ineffectiveness 
of limiting instructions as a method of mitigating the danger 
of prejudice resulting from the admission of evidence of prior 
convictions of the defendant. United States v. smith, 403 
F.2d 74 (6th Cir. 1968): United States v. Rudolph, 403 F.2d 
805 (6th Cir. 1968). 


| 
C. Evidence of prior convictions has little relevance to 
credibility. 


As pointed out previously, the exception to the general 
rule which allows the use of prior convictions as impeachment 
evidence arose from the notion that a person with a criminal 
record was not entitled to belief. However, implicit in this 

| 


Court's suggestion in Gordon that the impeachment of credi- 


bility by prior convictions should be limited to crimes 
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cheating, stealing," is the doubt 


probative relevance to credi- 
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However, even this narrower notion of the probative velue of 
prior convictions is subject to question. It has been sug- 
gested that even the: 


...¢xelusion of all crimes but crimes of deceit 
has 2a superficial plausibility, for it admits into 
evidence only those crimes from which some direct 
inference abcut lying can be drawn. But the differ- 
ence in probity between crimes of "dishonesty and 
false statement" and other crimes seems minimal. 

At best, convictions for forgery, embezzlement, and 
even perjury, do no more than negative the possible 
assumption of some jurors that the particular wit- 
ness could not lie with a straight face. A record of 
crimes of deceit does not tell any more about the 
accused's willingness to lie when faced with punish- 
ment than does a record containing other kinds of 
crimes. The possibility that crimes of deceit may be 
slightly more probative of a general propensity to lie 
seems irrelevant, for it would appear that, under the 


8/ See, Wigmore, supra, § 982; Ladd, Credibility Tests - 
Current Trends, 89 U. Pa. L. Rev. 166, 182 eCLIOF 


== 


pressures of trial and facing a conviction, most 
guilty defendants will Somes such "oropensities” 
quite readily. Therefore, 4f other tyres of crimes 
are considered inadmissible because their prejudicial 
effect outweighs their probity, the slight added rele- 
vancy of the “lying” crimes does not seem to Jus tify 
their exception from this general san. 2/ 


or: Moreover, psychological studies have undermined the con- 
ceptual foundation upon which arguments seeking to dustify the 
use of prior convictions for impeachment purposes aré based. 
One such study concluded that honesty is not a2 unified trait, 
and as a result, tests of lying, cheating and stealing have 
such a low correlation with each other that it is impossible 
to accurately predict an act of lying on the basis of a prior 
act of stealing. 10/ this study contradicted the popular notion 
that honesty or deceitfulness are unified traits of personality, 
and revealed that instead of acting either "honestly" or 
“qishonestly", individuals act honestly in some situations and 
dishonestly in other situations. ii/ 

The contradiction of the traditional notions of! human 

behavior raised by psychological studies, have led this Court 
to admit that the constitutional status of the admission of 
prior convictions for the purpose of impeachment is "becloudea". 
Weaver, supra, at 1273. 


EE 


9/ Note, Other Crimes Evidence at Trial; Of Balancing and Other 
Matters, 70 Yale L.J. 763. 77 1961 

107, ‘+A. Hartshorne and M. A. May, Studies in Deceit (1928). 

Ti/ See, S. R. Hathaway, "Persona lin B. 

—  Woiman, ed., Handbook of clinical Psychology, at Sco (1965). 
Therein it is Stated that: "A boy who could not ‘be led to 
steal a nickel might Senay be induced to cheat on an ex- 
amination." 
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The cumulative effect of the prejudice inherent in the ad- 
ns, the inadequacy of limiting in- 
devise, and the lack of probative 


the credibility of the criminal 


fair trial. This right to a fair trial as 


i2/ Sixth, 23/ and Fourteenth Amend- 


unéament2l to our system of criminal justice. 
510, 532 (1927), Chief Justice 
Taft admonished: 
Every procedure which would offer a possible 
temptation to the average man...to forget the 
burden of proof required to convict the defendant, 
or which might lead him not to hold the balance 
nice, clear and true between the State and accused 
denies the latter due process of law. 
stertwined with the concept of a fair trial 
is the Sixth Amendment right to trial by an impartial jury. 
nm the recent mass media cases, the Supreme Court recognized 
that the deprivation of the right to a fair trial by an im- 
partial jury resulted where irrelevant and highly prejudicial 
facts and suppositions reached the jury. Sheppard v. Maxwell, 
348 U.S. 333 (1966); Estes v- United States, 381 U.S. 532 


(1965); and Marshal v. United States, 360 U.S. 310 (1959). 


12/ U.S. Const. amend. V 
T3/ U.S. Const. amend. VI 
T4/ U.S. Const. amend. XIV, Saar 


-2]- 
In Marshal, where newspaper reports concerning the pricr con- 
victions of the defendant reached the jury, the court reversed. 
It stated: | 
The prejudice to the defendant is nines 2s 
tain to be as great when that evidence reaches the 


jury through news accounts as when it is a part of 
the prosecutor's evidence. Id. at 312 - 313. 


In light of the inadequacy of limiting instructions, the only 


real distinction between prejudicial infringement on the im- 
partiality of the jury resulting from the influence of the 
mass media and the admission of prior convictions aS that one 
occurs with the blessing of the court whereas the other oc= 
curs in spite of it. Indeed, common sense indicates that the 
judicial sanction granted to impeachment evidence, only serves 
to increase the prejudice in the mind of the jurors. Thus, 
the defendant's right to a fair trial by impartial jury can 
only be ensured by tremedial measures that will prevent the 
prejudice at its inception". Sheppard v. Maxwells 384 U.S. 
333, 363 (1966). The exclusion of prior convictions is this 
only sure remedial measure. 15/ 

The impeachment of a criminal defendant who wishes to 
testify in his own behalf, by the admission of nis prior con- 
victions, also violates his constitutional right to equal pro- 
tection. U.S. Const. amend XIV, § 1. The defendant who has 
a prior criminal record but wishes to take the stand is sub- 
ject to the prejudice of its admission in evidence, whereas 


—_—_—__ 


15/ As pointed out in Weaver, supra, at 1273, n. 6, this court 
could exclude this evidence under its supervisory power, with- 
out resort to the Constitution. See, Uniform Rules of Evidence, 
rule 21 (1953 proposal); Model Code of Evidence, rule 106 (1942), 
infra, Appendix A. 


ae 
cord can testify in the absence of 
been shown that there is 

prior isolated acts to 


witness in his own 


quel! pretection clause is not all encompassing, 
ssifications which have no reason- 
tn the absence of any reasonable 


tevence between en isolated criminal act and credi- 


the classification embraced in 14 D.C. Code § 305, 


reasonatie basis. 


$< 


16/ See, e-.g., Morey v- Doud, 354 U.S. 457, 465 (1957); 

Griffin v. Illinois, 351 U.S. 12, 17 (1956); Watson v. 

Maryiend. 218 U.S. 173, 178 (1910); Yick Wo v. Hopkins, 
U.S. 356, 369, 373 - 74 (1886). 


Sc | 


(Pages 215-221 and 251 of the transcript should be 
read in connection with the following argument.) | 


IT IS AN ABUSE OF DISCRETION UNDER THE LUCK-GORDON DOCTRINE 
FOR A TRIAL JUDGE TO RULE THAT A TWO AND ONE-HALF (2-2/2) YEAR 
OLD CONVICTION FOR ATTEMPTED UNAUTHORIZED USE OF A VEHICLE WILL 
BE ADMISSIBLE FOR THE PURPOSE OF IMPEACHING THE VERACITY OF A 
DEFENDANT WHO IS ON TRIAL FOR ASSAULT WITH A DANGEROUS WEAPON 
WHERE THE DEFENDANT WISHES TO TAKE TEE STAND TO REBUT THE COM- 
PLAINANT'S TESTIMONY. 

Under the doctrine of Luck v. United States, 121 U.S. App. 
D.C. 151, 348 F.2d 763 (1965), the trial judge is to exercise 
discretion in determining whether a prior conviction should be 


admitted for the purpose of impeachment when a defendant takes 


the stand to testify in his own behalf. In Gordon v. United 


states, 127 U.S. App. D.C. 343, 346, 363 F.2d 936, 939 (1967), 


this court explained the doctrine as follows: 


The impact of criminal convictions will often 
be damaging to an accused and it is admittedly dif- 
ficult to restrict its impact, by cautionary instruct—- 
ions, to the issue of credibility. The test of Luck, 
however, is that to bar them as impeachment the court 
must find that the prejudice must "far outweigh" the 
probative relevance to credibility, or that even if 
relevant the "cause of truth would be helped more by 
letting the jury hear the defendant's story than by the 
defendant's foregoing that opportunity because of fear 
of prejudice founded upon a prior conviction."| (citations 
omitted). 


As explained in Gordon, the exercise of the trial judge's 
discretion is a two-step process. Id., at 348 n. 11, 383 Fed. 


at 941, n. 11. First, the court must balance the question of 
| 
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instant case is that the trial 

>» allowing the introduct-— 
unauthorized use conviction because the 
reigned the probative relevance tocredi- 
adéition, the conviction should have been ex- 

more important that the defendant take the 


version of the incident than for him to 


The appropriate factors to consider in determining whether 


the attempted unauthorizec use of a vehicle conviction was 
properly admittec, ere the possibility of prejudice to the de- 
fendant, the probative relevance of the conviction to the truth 
ana veracity of the defendant, and whether the cause of truth 
would best be serve + allowing the jury to hear the testimony 


of the defendant. 


A. Prejudice. 
The admission of the attempted unauthorized use conviction 
was prejudicial to the right of the appellant because it served 


to paint him as 2 "bad man” who should be convicted and 


-25- 
imprisoned for the safety of the community. The theme of the 
government's case was that the defendant was a local bully, 
leader of a gang of young ruffians, and accordingly should be 
imprisoned for the protection of the community. Taibonder that 
the jury accept this theory, it was essertial that the govern- 
ment show that the defendant in fact had a criminal record. Thus, 
the evidence which would support this theory was introduced under 
the guise of impeachment. : 

Furthermore, it is submitted that the trial court's in- 
structions to the jury could not cure the prejudice resulting 
from the admission of the prior conviction. The court below 
reasoned that a jury which had served for over three weeks had 
sufficient experience to follow the instruction of the court 
as to the limitation on the use they could make of this evidence 
(Tr. 220). In the light of the recognition by courts and com- 
mentators of the inherent inability of jurors to make subtle 
distinctions in the use of this inerently prejudicial evidence, 
the reasoning below at the most can only be characterized as 
speculative. Indeed, it seems more clearly likely than not 
that a jury which for over three weeks had been exposed to 


criminals of all degrees and nature, would interpret evidence 


of a prior conviction as a signal that the defendant was a "bad 


man" who ought to be imprisoned for the sake of the community. 
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@ibility. 
rior conviction under con- 
the Court of General Ses- 


attempted unauthorized use of a 


; 2 s = - 
ehicle, 17/ which cecurred two and a helf years prior to this 


when the eprellant was nineteen years old. In weigh- 


ing the prejudice to the defendant and the relevance of the 
pricr convictien to erecibility, the court below misconstrued 
the nature and hence the relevance of this prior conviction. 
Among the reasons stated by the court below for its ruling 
allowing the admission of the attempted unauthorized use con- 
viction for the purpose of impeachment was the following: 


Is it the type of crime that affects credibility 
and honesty? Well, of course what it is is attempted 
larceny of an automobile, which is a pretty valuable 
object; and attempted larceny is, in the opinion of the 
Court, a matter which affects one's credibility and 
honesty, or can if the jury sees fit to do so. (Tr. 220, 
emphasis added). 


It clearly appears that the court below based its ruling on 
the similarity between attemptec unauthorized use of a vehicle 


and attempted lerceny, or in effect, between unauthorized use 


of a vehicle 18/ and larceny i2/ | Notwithstanding the simil- 


arity of several of the elements of these two crimes, there 


iT/ Attempted unauthorized use of a vehicle is only a crime in 
the District of Columbia by virtue of Title 22, Section 22-103 

of the D.C. Code, which provides for the punishment of whoever 

attempts to commit a crime, which attempt is not otherwise pun- 
ishable by provisions of the Code. Greenwood v. United States, 

225 A. 2d 878 (D.C. App- 1967). 

18/ 22 D.C. Code § 2204 (1967). 

19/ 22 D.C. Code § 2201 (1967). 


—-i/= 

exists a significant distinction. A conviction for the crime 

of larceny requires the existence of the element of ‘specific in- 
tent to permanently deprive the rightful owner of niis scans 2 
whereas a conviction for the crime of unauthorized a é 

mobile does not require the existence cf the element of specific 
intent. 22/ Indeed, a larceny conviction is an Bonmiace im- 
peachment crime under the Gordon standards because of the requis- 
ite element of specific intent. On the other hand, unauthorized 
use of an automobile, which does not require the element of 
specific intent, does not appear to be within the class of crimes 
involving "deceit, fraud, cheating, or stealing" tatoh are rel- 
evant to credibility. 22/4 more proper characterization of the 
crime of unauthorized use, at least for impeachment purposes, 
would appear to be that it is much more similar to the crime of 
taking property without right than larceny. In United States 

v. Carr, No. 22,373 (Decided July 22, 1969), this court recog- 


nized the absence of any probative relationship between a non- 


specific intent crime and credibility. 


20/ Jackson v. United States, 121 U.S. App. D.C. 160, 348 F.2d 
772 (1965); Mills v. United States, 97 U.S. App. D.C. 131,228 F.2d 
645 (1955); Ryan v. United States, 26 App. D.C. 74, 6 Ann. Cas. 
633 (1905); see, Morisette v. United States, 342 U.S. 246, 260- 
261 (1952). 

21/. Pennsylvania Indemnity Fire Corp. v. Aldridge, 73 U.S. App. 
DEC Tel, 77 Fo a 74a, 135 BALK St T4 (1941). 

22/ In Johnson v. United States, 121 U.S. App. D.C. 19, 347 
F.2d 803 (1965), it was held that merely the testimony of a 
police officer that he saw the defendant driving a third party's 
automobile, and the testimony of the third party who affirmed 
his ownership and stated that he had not given anyone permission 
to use it was sufficient to support a conviction of unauthorized 
use of a motor vehicle. 
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standards, indicates that the 
rizea use of a vehicle is more ap- 


sive crime which lacks 


below rejected the argument of 

counsel i I wo and one-half year old 

onviction was 2 It appears, however, that the court 
nterpretation of the factors 


governing the Getermination I imissibility of impeach- 


ment evidence. he cou 


Let's consider 
viction. First, it 
this crime was commit 
years cld now. Th 
of the Court. 


the prior con- 
old at the time 


In the determination of wh a prior conviction is remote, 
the relative time interval is that between the prior conviction 


and subsequent attempt to testify without being subject to 


the subsequent criminal 

the prior conviction is acmitted only for t 
peaching the cefendant's testimony, but n 

to commit a 

The failure 

standing of 3 : 25 indicativ 
terpretation of the relevance of factor 


ercise of its Luck discretion. 


Cause of Truth. 

In the instant case, the government introduced! the testi- 
mony of four witnesses: the complainant, his wife and son, and 
a police officer who wes not present at the time of the al- 
leged assault. Their testimony, in short, was that the defen- 
dant struck the complainant with a small shovel aoslins @ verbal 
altercation (Tr. 5, 22, 37). Several witnesses including four 
non-relatives testified on behalf of the Gecendancy) Their tes- 
timony was that the younger brother of the defendant had struck 
the complainant (e.g., Tr. 278, 301, 314, 325). Quite natur- 
ally, the younger brother of the defendant, under advice of 
appointed counsel, refused to testify on the grounds that his 
testimony might tend to incriminate him (Tr. 337). ‘The essen- 


tial question for the jury was who struck the complainant. 


| 
Under such circumstances it was imperative that the, appellant 


testify on his own behalf. 
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chreat of im- 
defendant as sole wit- 
the devencant had to 

ipal participants in the 


against the defendant or refused 


v. United States, 125 U.S. App. 


3966), this court reversed on Luck 
defendant had the benefit of other wit- 
behalf. The court stated: 
of his actions could 
1. .TO have foreclosed that 
of impeachment did nothing 
truth. Id., at 223, 370 
The court ; ted the argument of the government 
that under Luc I , testimony could be foreclosed 
his behalf. It stated: 
reclude that possibility 
j pe unfortunate where...the 
defendant f his story would be especially 
relevant. i 
Thus, the instant = 2. in which the defendant was con- 
fronted with the classic dilemma: if he refused to take the stand 
and deny the complainant's version of the altercation, there ex- 
isted a real threat of conviction, whereas, if he took the stand, 
the highly prejudicial fact of a criminal record, no matter how 


insignificant, could de impressed upon the jury. 


Sanaa 
aad 


(Pares 348-354 +n?¢ 356-357 of the transc 
read in connection with the following 


REVERSIBLE ERROR WHEN THE 
ROLE OF A PENT JROR THROUGH INSINUATI 
MONY OF THE 
PERJURED, WHERE THE CREDIBILITY OF 
THE KEY ISSUE. 
During his summation to the jury, | 
l 


States Attorney repeatedly stressed that the credibilit 


the witnesses for the defense was the eritical issue to 
termined by the jury (Tr. 343, 353, 368). , the 
importance of the credibility of the witnesses th prosecutor 
sought to give the jury @ two-fold choice: if they believed 


the version of the defense witnesses, the defencant must be 


acquitted; if not, then he must be convicted. However, the 
prosecutor was not content to allow the issue of credibility 
to be determined by the jurors merely on the bases of what 
they had seen and heard in the courtroom. He chose in spite 
of timely objection by counsel for the defense (fr. 349), to 
exceed the bounds of permissible argument, by asserting that 
the testimony of the witnesses for the defense was contrived, 
false and perjured. Thus, he stated: 
Consider whether or not she (Mrs. Breeden] 
would come forward and support her husband at any 
cost or even if it meant not telling the truth? 


Certainly she has an interest in this case. (Tr. 
348-349). | 


oh, 
sup- 
him 


manner which left 


believed the whole 


tien can we draw because of these 
cet you draw the conclusion that 
heppen, and people are just making 
th 
Po 


+. 
ry 


ct be 
a) 


Ley ae just not consistent, they 
orwerd story, they just don't jibe. 


2 
n 


t 


oa ch be be 
Hi et 
WOHNN 


which a prosecutor may trespass 
clearly delimited by the Supreme 
United States, 255 U.S. 78 (1934). In 
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Attorney is the representa- 
y party to a controversy but 
pligation to govern im- 
ng as its obligation to 
interest, therefore, in 

s not that it shall win a 
shall be done. As such, he 
definite sense the servant 
a aim of which ig thee oust’ 
nnocence He may prose- 
t ss and Sor he should 
le he may strike hard blows, he is 
not at 11d erty to strike foul ones. It is as much his 
duty to refrain from improper methods calculatec to 
produce a wrongful conviction as 4t is to use every 
legitimate means to pring about a just one. 
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It is ir 
greater or Ss degree, has confidence that these 
obligations, which so plainiy rest upon the prosecut— 
ing attorney, wili be faithfully observed. Con- 
sequently, improper suggesticns, insinuations! and, 
especially, assertions of personal knowledge ere 4p 
to carry much weight against the accused when! they 
shouid properi 


© say that the averege Bivona tebe 


ly carry none. Id., at 68. 


The view that the public prosecutor carries & special bur- 


den which limits the range of his allegations to the jury was 
| 


reaffirmed by the First Circuit: 
To permit counsel to express nis personal 

belief in the testimony (even if not phrased so 

as to suggest knowledge of additional evidence 

not known to the jury), would afford him a priv- 

ilege not even accorded to witnesses under oath 

and subject to cross-examination. Worse. it! creates 

the false issue of the reliability ana credibility 

of counsel. This is peculiarly unfortunate if one 

of them has the advantage of official backing. 

Greenberg v. United States, 280 F.2d 472, 475 

(1960). 

Such standards are admittedly not binding on prosecutors 
alone, though theirs is the heavier burden due to the public 
nature of their office. Thus, Canon 22 of the American Bar 

| 
Association's Canons of Professional Ethics deals with “candor 
and fairness" and provides in part: "It is not candid or 
fair for the lawyer...in argument to assert as a fact that 
which has not been proved..." And Canon 15 further provides 


| 
that "It is improper for a lawyer to assert in argument his 


personal belief in his client's innocense or in the justice 


of his cause." 23/ 


| 
23/. These standards of conduct were retained in the new Code 
of Professional Ethics, Canon 7 (Effective January 1, 1970). 
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st cecasion on which this Court 


was compe! scuss this problem. Six months earlier 


the PROSecurc said: 
gentlemen, his whole 
to meet the government's 
ation designed to lure 
On the wnole recorc we 
not warrant reversal but 
‘ohasize that this was an 
no evidence warranted 
of the prosecutor. The 
estimony is exclusively for 
United States, 131 U.S. App. 
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monish attcrneys *% : , improper statements. In Olenn 
v. Curtin & Johnson, +! io. 21,104 (Decided November 24, 
1968), this court, 


ee 


24/ The conviction w rmed, in spite of the improper 
comment; however, in there was ic objection raised at 
the trial level. 
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Finally, on Nov 
strongest warning to cate that the prejuci 
must cease. Speaking through Circuit Judge 


Our attention is focused on this flagrant 
and reprehensible appeal to the passions of the 
jury which prejudiced the appellant's right ito a 
fair trial because the case is going back to the 
trial court as noted above: were it not for ‘the 
otherwise erroneous conduct of the trial for which 
we reverse, this action on the part _of the prosecu~ 
tion might have placed the judgment in jeopardy. 
Such action is ‘offensive to the dignity and good 
order with which all proceedings in court should be 
conducted?. Id., at 9 (emphasis added). 


This Court has repeatedly admonished counsel to refrain 
from improper comment at the trial with apparently little 
practical effect. Reliance on the trial court to correct 


these abuses has not been an effective deterrent. In the 


instant case, timely objection was made by the defense counsel 


only to be overruled by the trial court. The prosecutor then 


ee 


25/ The prosecutor, attempting to justify the paucity of 
government witnesses, stated: 
The witnesses who testified for the Government-- 
just about all of them live in that neighborhood... 
They lived there before the crime, they live there 
now ana they are going to continue to live there so 
far as we know, at least in the immediate future. 


Until such 


credibility of witnesses. 
through which this Court 
counsel 


the juror. 


his con- 
and he be released from custody, or in the 


be granted a new trial. 


Respectfully submitted, 


Charles M. Noone 
McCarty and Noone 
1225 Connecticut Ave., N.W. 
Washington, D. C. 


Counsel for Appellant 
(Appointed by this Court ) 


a 


You have seen the defendant. You have seen his family. You 
ean imagine--or may you not conclude, based on the testimon 

ased_ on what 
heard, that it would ve difficult for those witnesses who saw 
the defendant commit this crime, come down and in open court, 
in open court in front of this defendant and in fron[sic] of his 
brothers testify as to those facts. it would be difficult for 
them to de that because the still live in that neighborhood. 
United States v. Hayward, No. 22,7 9 (Decided November 18, 1969), 


———— 


at 6, n. 5 (slip opinion). 


APPENDIX A | 


CONSTITUTIONAL PROVISIONS , STATUTES, AND RULES INVOLVED 


U.S. CONST. amend. V: 

No person shall ...be compelled in any criminal 
ease to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of 
law... 

| 


U.S. CONST. amend. VI: 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by in- 
partial jury... 


U.S. CONST. amend. XIV, § 1: | 
...nor shall any State deprive any person of life, 
liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the 
equal protection of the laws. 


22 D.C. CODE § 103. Attempts to commit crime: 


Whoever shall attempt to commit any crime, which 
attempt is not otherwise made punishable by this title, 
shall be punished by a fine not exceeding one thousand 
dollars or by imprisonment for not more than'one year, 
or both. 


22 D.C. CODE § 2201. Grand larceny: 


Whoever shall feloniously take and carry away any~- 
thing of value of $100 or upward, including things savor=- 
ing of realty, shall suffer imprisonment for) not less 
than one nor more than ten years. 


22 D.C. CODE § 2204. Unauthorized use of vehicles: 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, stable, 
or other building, or from any place or locality on a 
public or private highway, park, parkway, street, lot, 
field, inclosure, or space, an automobile or motor vehicie, 
and operate or drive or cause the same to be operated or 
driven for his own profit, use, or purpose shall be pun- 
4shed by a fine not exceeding one thousand dollars or im- 
prisonment not exceeding five years, or both such fine 
or imprisonment. 
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né has first introduced evi 


purpose of supporting his credibility. 
MODEL CODE OF EVIDENCE, Rule 106 (1942): 


(2) t to Paragraphs (2) and (3), for the 
purpose oO airing or supporting the credibility of a 
witness, rty including the party calling him may 
examine hin introduce extrinsic evidence concerning 
any uct him and any other matter relevant upon 
the issue of his credibility as a witness, and need not, 
in examining him as to a statement made by him in writing 
inconsistent with any part of his testimony, show or read 
to him any part of the writing, except that extrinsic 
evidence snall be inadmissible. 

(a) of traits of his character other than honesty 

or veracity or their opposites, or 

(5) of his conviction of crime not involving dis- 

nonesty or false statement, or 

(c) of specific instances of his conduct relevant 

only 4s tending to prove 2 trait of his character. 


(2) The judge in his discretion may exclude ex- 
trinsic evidence of a written or oral statement of the 
witness offered under Paragraph (1) unless the witness 
was so examined while testifying as to give him an op- 
portunity to deny or explain the statement. 


(3) If an accused who testifies at the trial 
introduces no evidence for the scle purpose of! sup- 
porting his credibility, no evidence concerning his 
commission or conviction of crime shall, for the sole 
purpose of impairing his creditility, be elicited on 
his cross-examinaticn or be otherwise introduced against 
him; if he introduces evidence for the sole purpose of 
supporting his credibility, all evidence admissible 
under Paregraph (1) shall be admissible agzinst him. 
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e vely the arguments 
of Appellant. However, the 


Govermment brings up several facts and 


arguments which the Acpellent is compelled to clarify 


in order to avoieé misconceptions ana distortion of 
the issues. 
I. THE CONSTITUTIONAL ERROR IN THE ADMISSION OF 
MPEACHMENT EVIDENCE IS NOT HARMLESS WHERE THE CASE 
Is CLOSE AND TEE ISSUE IS PRIMARILY CREDIBILITY. 
The Government seeks to evade the issue of vio- 
lations of the rights of the Appellant to due pro- 
cess and eaual protection of law, by urging that 
Weaver v. United States, 133 U.S. App. D.C. 66, 408 
F.2a 1269, cert. _denied, 395 U.S. 927 (1969), pre- 
cludes consideration of the issue. i/ The position 
of the Appellant, on the other hand, is that this 
case presents 2 most appropriate vehicle for the 
resolution of the due process and equal protection 


issues. 2/ 


17 Brief ror Appeliee at 10, n. 13. 


2/ See, Brief for Appellant at 11. 


—e 

Moreover, the Appellant submits that the 
Government overestimates the frequency anda sig- 
nificance of the inconsistencies in the testimony 
of the witnesses for the defense. Considering the 
fact that portions of the defense testimony con- 
sistea of an attempt by four inarticulate teenagers 
to describe in some detail the bottle throwing, 
knife wielding and commotion which occurred about 
ten months before trial, it is not unnatural that 
minor inconsistencies could be found. 3/ In ad- 
dition, it should be noted that these witnesses 
were not related to the defendant, whereas all but 
one of the prosecution witnesses were members of 
| 


the complainant's immediate family. 


In the light of the significance of the credi- 


bility of witnesses in this case, the Appellant 
submits that the Brief for Appellee does not stisfy 


the burden of the Government to prove beyond a 


reasonable doubt that the constitutional error 


was harmless. 4/ 


37 The Government points out a "few examples" at 
pages 5 - 6 of their brief. It should be noted that 
in a majority of these "examples", the testimony of 
the teenagers is used. | 


4/ Chapman v. California, 386 U.S. 18 (1967). 


3- 
ADMISSION OF THE MISDEMEANOR 
ATTEMPTED UNAUTHORIZED USE OF A V 
CN SUBSTANTIAL PREJUDICE TO THE DEFENDANT. 
allegation in the Brief for Appellee that 
the defense failed to “meaning- 
secretion of the trial court, 
the issue of whether the court 
rmitting the introduction of his 
r misdemeanor conviction for attempted unauthor- 
ized use of 2 vehicle. 5/ tre record is clear that 
counsel for the defense more than adequately raised 


and argued the Luck issue at the trial level. 6/ 


Moreover, the Appellant submits that the re- 
liance by the Government on Evans v. United States, 


130 U.S. App. D.C. 114, 397 F.2a 675 (1968), and 


Hood v. United States,125 U.S. App- D.c. 16, 365 


F.2a 949 (1966) is misplaced. Although the court 


refused te consicer the issue of abuse of discretion 


5/ Brief for Appellee at 8. 
6/ See, Brief for Appellant at 2 - 4, Tr. 215-220. 


—4 
in bets -f these cases because the Luck issue was 


not properly raised at trial, they ere clearly dis- 


tingvishable from this case. In Hoog. this court 
pointed out that “[dJefense counsel simply asked 
for a ruling and referred to Luck. "1/ However, this 
court has previously rejected the government con- 
tention that Hood app} there the trial judge is 
informed of the nature of the prior convictions. 
Jones v. United States, 132 U.S. Aop. D.c. 88, 92, 
n. 6, 402 F.2d 639, 643, n. 6 (1968). Here, the 
trial court was not only advised of the nature of 
the prior conviction, but counsel for the defense 
argued on the basis of the other Luck factors as 
well that the evidence should not be admitted. 8/ 
In the Evans case, supra, the defense counsel 
merely advanced one reason why the prior aomeiet= 
fons should be excluded and failed to have the re- 
mainder of the Luck discussion included in the 


record. o/ On the other hand, in this case all the 


77 Supra, at 18, 365 F.2d at 951. 
8/ Supra, Note 6. 


9/ Supra, at 117 - 119, 397 F.2d at 678 ~ 680. 


-5- 


factors were raised and in- 
in the record. Furthermore, 2 careful read- 
¢ the split decision in Evans,indicates that 
the relevant factors had been included in 
the recoré, the majority might vell have agreed 
roof the dissent that the cause 


be remended for a proper exercise of the 


iscretion by the trial ccurt. i0/ 


Appellant submits that the issue 

of the triel court's abuse of its Luck discretion 
hes more than adequately been preserved and presented 
to this court for review. i1/ 

The Government seeks to avoid the necessity 
of weighing the prejudicial effect of impeachment 
by a prior conviction against the probative rele- 
vance of the crime of attempted unauthorized use 
of a vehicle to credibility by raising the harmless 


error doctrine. zel/ 


—$—— 


10/ Id.,at 118, 397 F.2d at 679. 


11/ In Note 11 of the Brief for the Appellee, the 
Government attempts to buttress its argument on the 
grounds that other defense witnesses were available. 
This argument was previously rejected by this court. 
Brief for Appellant at 30. 


12/ Brief for Appellee at 8 - 9. 


-6- 
eliant submits, however, that the er- 
roneous admission of this impeachment evidence went 
to the very heart of this criminal trial aoe should 


not be dismissed as @ mere technicality. 13/ Indeed, 


this case is "a classic illustraticn cf @ case in 


which the prefudicial effect of impeachment far out- 


weighs the probative relevance of tre prior, conviction 
to the issue of credibility." Jones v. UniteeStates, 
supra, at 92, 402 F.2d at 643 (citations omitted). 


The Government admits that a prior conviction 
| 
of the misdemeanor of attempted unauthorized use 


of a vehicle lacks probative relevance to the ver- 
acity of a witness. 14/ The admission of an "im- 
pulsive" crime for impeachment purposes in a closely 
fought criminal trial where credibility is the pri- 
mary factor is inherently prejudicial. i5/ Indeed, 
in a case such as this, evidence of a prior convict—- 


ion of a crime with little or no probative relevance 


13/ In addition, the Appellant must disagree with 

the contention of the Government that the factor of 
whether the cause of truth would be furthered more 

by letting the jury hear the defendant's version 

"Ss not applicable” in this case. This court rejected 
the contention that a Luck reversal is precluded if 

the defendant takes the stand in Jones v. United States, 
supra, at 91, n. 5; 402 F.2d at 642, n.5. 


14/ See, Brief for Appellee at 9. | 
15/ See, Brief for Appellant at 26 - 28. 


ess, could only be used by 
infer "bad character" or, in other words, 
propensity to commit crimes. i6/ 
agvances the proposition 
issue there is a greater 
to impeach credibility .— i7/ 
he erreneous admission 
of 2 prior conviction which lacks probative relevance 
to veracity should not be justified on the grounds 
that credibility is the primary issue. Indeed, in 
such 2 case, irrelevant evidence of a prior convict—- 
fon works 2a greater prejudice to the criminal de- 
fencant. In the Jones case, this court reversed 


on Luck grounds, where the prior conviction ad- 


mitted was an impulsive crime and "...it was clear 
18/ 


that the trial was reduced to a credibility match”. 


In sum, it is submitted that where the case is 
close, credibility is the primary issue, and the 
impeachment evidence has little or no probative 
relevance to credibility, reversal spould not be 
precluded by @ harmless error doctrine. 


_———" 


16/ See, also, Brief for Appellant at 12 - 14. 
17/ Brief for Appellee at g9 - 10. 


18/ 32 Jones v. United States,supra, at 92, 402 F.2d 
at 643 
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III. THE REMARKS OF THE PROSECUTOR DURING CLOSING 
ARGUMENT CONSTITUTE REVERSIBLE ERROR. | 

Appellant cortends that while an attorney may 
suggest to a jury that it is their function jto weigh 
the credibility of witnesses, he may net do so in 
such a manner as to leave the conclusion that he 
himself believes the testimony was in fact deliber- 
ately contrived to present a false story. The at- 
tack by the Government on certain misstatements of 
the Appellant's trial attorney evidences a oie 
misconstruction of the thrust of the Appellant's 
argument. 19/ We are not suggesting that the court 
admonish either attorney personally nor are we con- 


tending that mere technical lapses are grounds for 
reversal. ml/ 
In the present case, the prosecutor was ask- 


ing the jury to conclude from the fact that one of 


| 
the defense witnesses happened to be the wife of 


the defendant that she would therefore "support her 


husband at any cost...even if it meant not telling 


19/ Brief for Appellee at 12 - 13, n. 14. 

20/ Thus, of the three statements by defense counsel 
of which the Appellee complained (Tr. 359, 360, 362), 
two were inadvertant substitutions of the personal 
pronoun "I" for that of "the defense" and the third 
was a conclusicn by the defense attorney that the evi- 
dence seemed to be “pretty clear" (Tr. 362). Had the 
prosecutor confined his comments to similar statements 


we would not have objected. 
| 


348 - 349, Brier for Appellant 
hen proceeded to develop 
the testimony of 
rested to him. 
In completing 
efense wit- 
then urged the jury to con- 
was a fabrication, 
making things up". Tr. 
32. 22/ 

THis case therefore is strikingly similar to 
language which this court found repugnant in 
United States v. Hayward, Brief for Appellant at 35 

n. 25 at 35 - 36. We agree with the Government 
he presecutor never actually used the word 
contend that the entire thrust of 
prosecution's summary was designed to convey to 
4moression that he felt that the de- 
fense witnesses were making the whole thing up to 
protect 2 friend. Indeed, in Hayward, the prosecutor 


never actually said that the prosecution's witnesses 


21/ If the defense counsel, in retaliation, had 
raised the point that the testimonies of the main 
witnesses for the prosecution were suspiciously con- 
sistent even for members of 2 tight family group, we 
would agree with the 4mplication of the Appellee that 
the errors were offsetting, however, such was not 

the case. 


= 1/0) 
stayed away out of fear of bodily harm but this 
court nonetheless found his argument improper. To 
require, as the Appellee here urges, that the pros- 
ecutor actually used the word "liar" woulc circum- 
vent the spirit of the stricture that all expressions 
by a lawyer of his personal opinion as to the credi- 
bility of a witness be excluded from the court room. 
Juries are perfectly capable of drawing inferences 
from such remarks as to the attorney's own conclu- 
sions without being told so in so many words. 
CONCLUSION 

WHEREFORE, Appellant respectfully requests that 

his conviction be reversed, or, in the alternative, 


that he be granted a new trial. | 
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Charles M. Noone 

McCarty and Noone 

1225 Connecticut Ave.|, N.W. 
Washington, D. C. 20036 
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